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covery for his death, which was caused, while he was backing the 
motor with the trolley pole in front, by the pole leaving the wire, 
resulting in roof supports being knocked down and slate falling upon 
him, regardless of the company's rule prohibiting "back poling" and 
of its knowledge of customary violations of the rule, and though the 
pole left the wire because the trolley wheel was defective; "back 
poling" in mines being extremely and obviously dangerous, and the 
usual and proper method merely involving turning the pole so that it 
will trail behind the motor, thus avoiding all risk of danger on the 
pole leaving the wire. 

EPPERSON v. EPPERSON et al. 

Sept. 10, 1908. 

[62 S. E. 344.] 

1. Equity-Jurisdiction-Nature of Proceeding.-A proceeding by 
original bill, by the assignee of an oblig9r in a contract for support, 
which contract provided for the conveyance of land to obligor and 
his brother on condition that they support their parents, for a con- 
struction of the-contract and a determination of the relative rights 
in the land of the assignee and the obligee in the contract who was 
in possession of the land, with an amended bill seeking to enjoin the 
obligee's cutting of timber thereon, comes within the jurisdiction of 
a court of equity; the original bill partaking of the nature of a suit 
for specific performance, and the amended bill seeking injunctive re- 
lief against irreparable damages to the freehold. 

2. Same-Necessary Parties-Admission on Own Initiative.-The 
brother of the assignor of the contract and his co-obligor, being a 
party to the original transaction, was a necessaray party to the 
litigation, and he, being omitted as a party to the original and 
amended bills, was properly admitted as a party defendant on his 
own initiative without formal amendment, and permitted to file an 
answer; no injustice being occasioned thereby. 

3. Deeds-"Defeasance"-Stipulation for Avoidance of Agreement 
in Separate Instrument.-Where a deed of land conveyed in consid- 
eration of a contract for support, and a stipulation for the avoidance 
of the agreement in case of failure to perform the contract em- 
braced in a separate instrument form parts of one transaction, the 
stipulation for avoidance constitutes a defeasance. 

4. Words and Phrases-"Defeasance"-"Condition."-An instru- 
ment which defeats the force or operation of some other deed or of 
an estate is a defeasance; but, if the provision is in the same deed, it 
is a condition. 

[Ed. Note.-For other definitions, see Words and Phrases, vol. 2, 
pp. 1394-1400, 1930-1931.1 
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5. Contracts-Entire Contracts-Contracts for Support.-Where 
two persons obligated themselves to support their parents in con- 
sideration of the conveyance of land to the obligors, their contract 
was entire, and not severable, and, when breached by one of the 
obligors, avoided the agreement in its entirety. 

6. Deeds-Defeasances--Intention of Parties.-While courts regard 
with disfavor conditions and defeasances which are calculated to pre- 
vent or defeat the absolute vesting of titles, they will not hesitate 
to give effect to the intention of the paries when the condition or 
defeasance is clear and explicit. 

7. Assignments- Contracts-Executory Contracts for Personal 
Services.-An executory contract for personal service, founded on 
personal trust or confidence, is-not assignable. 

[Ed. Note.--For cases in point, see Cent. Dig., vol. 4, Assignments, 
?? 28-31.] 

8. Equity-Trying Issues between Codefendants.-The rule that, 
if plaintiff in an equitable proceeding cannot get at his right without 
trying and deciding a case between codefendants, the court will try 
and decide that case and the codefendants will be bound, but that, if 
the relief given plaintiff does not require or involve a decision of any 
case between codefendants, the codefendants will not be bound by 
any proceedings which may be necessary only to the decree the plain- 
tiff obtains, is not applicable where the rights and equities between 
codefendants necessarily arise upon the pleadings and evidence be- 
tween plaintiffs and defendants, and hence does not apply where the 
principal question involved in the pleadings and decided by the court 
was the construction of a contract for support executed by code- 
fendants, and the necessary result of the decision of that issue between 
plaintiff and defendants was to affect the rights of defendants among 
themselves and in such a case a decree might be rendered between 
the codefendants without cross-pleadings. 

[Ed. Note.-For cases in point, see Cent. Dig., vol. 19, Equity, 
? 1000.] 

THOMAS et al. v, BOYD et al. 

Sept. 10, 1908; 

[62 S. E. 346.] 

1. Judgment-Equitable Relief-Grounds of Relief.-To entitle a 
party to equitable relief against a default judgment, it must be shown 
that defense was not made because of fraud, accident, surprise, or 
some adventitious circumstance beyond defendant's control. 

2. Same.-Application was .made for the establishment of a road 
with gates, and viewers appointed, and damages were waived by 
eight of the nine landowners affected by the road. No further steps 
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